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STATEMENT OF JUDGMENT APPEALED FROM
Defendant, Douglas Mann, seeks leave to appeal from the Court of Appeals’ decision of
December 27, 2016, reversing the trial court’s determination that reckless misconduct was the
applicable standard for liability in this case, vacating the jury’s verdict of no cause of action, and
remanding to the trial court for further proceedings (Court of Appeals Decision; Exhibit A). The
issue on appeal was whether the trial court correctly ruled that the applicable standard of care for
the operation of a golf cart on a golf course during a game of golf was reckless misconduct and

not ordinary negligence (Exhibit A, p 1).
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QUESTION PRESENTED

DID THE COURT OF APPEALS ERR BY DETERMINING THAT AN
INJURY RESULTING FROM THE OPERATION OF A GOLF CART ON
A GOLF COURSE DURING A GAME OF GOLF WAS NOT GOVERNED
BY THE RECREATIONAL ACTIVITY DOCTRINE, WHICH
PRESCRIBES A *“RECKLESS MISCONDUCT” STANDARD FOR
LIABILTY ARISING FROM RECREATIONAL ACTIVITIES, BUT
INSTEAD BY A NEGLIGENCE STANDARD?

Plaintiff-Appellee says “No.”
Defendant-Appellant says “Yes.”

The Court of Appeals said “No.”

WV +72:20:0T 2102/L/2 OSIN Ad Q31303



STATEMENT OF FACTS
Introduction

On May 22 or 23, 2013, while Plaintiff and Defendant were engaged in a game of golf,
Defendant Douglas Mann accidentally drove a golf cart into Plaintiff, Kenneth Bertin, causing him
to fall to the ground. Plaintiff contends that Defendant then ran over his ankle, causing several
fractures. Plaintiff sued Defendant, claiming damages for the injuries sustained.

Prior to trial, the trial court ruled that the relevant standard of care was reckless misconduct
and not negligence (Tr. 5/13/15, p 14). This standard is found in the case of Ritchie-Gamester v
City of Berkley, 461 Mich 73, 95; 597 NW2d 517 (1999), where the Supreme Court held that
“coparticipants in a recreational activity owe each other a duty not to act recklessly.”

Following a jury trial, the jury found that Defendant did not engage in reckless misconduct
(Tr 7/16/15, pp 78-79). Plaintiff appealed to the Michigan Court of Appeals, contending that the
proper standard for liability was negligence rather than reckless misconduct. In a published
opinion issued December 27, 2016, the Court of Appeals agreed (Exhibit A). The panel reversed
the trial court’s finding that reckless misconduct was the applicable standard for liability, vacated
the jury’s verdict of no cause of action, and remanded to the trial court for further proceedings
consistent with its opinion (Exhibit A, p 1). Defendant now seeks leave to appeal to this Honorable
Court.

The Incident

On the date of the incident, May 22 or 23, 2013, Plaintiff and Defendant were paired as
partners for a game of golf against two other golfers (Tr 7/14/15, p 167). Plaintiff, age 69 at the
time of trial, had been playing golf for some 43 years, since 1970 (Tr. 7/14/15, pp 160, 162).

Defendant, age eighty-eight at the time of trial, had been playing golf since the age of eleven
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(Tr. 7/14/15, pp 259, 262, 294). Defendant testified that he played once a week in the current year,
but that he had earlier played twice a week (Tr. 7/14/15, pp 294, 295). Whenever he is golfing he
drives or rides in a golf cart (Tr. 7/14/15, p 295).

On the date of the incident, Plaintiff testified, he drove the cart the majority of the time
(Tr. 7/14/15, p 167). Plaintiff and Defendant teed off at the tenth hole, intending to play the back
nine first and then the front nine (1d.). At the 17" hole, Defendant hit his ball onto the green about
three to five feet from the hole, and Plaintiff then hit his ball to the right of the green (Tr. 7/14/15,
p 169). Plaintiff testified that he then drove the cart to the place where his ball was, and parked it
in the rough (Tr. 7/14/15, pp 169-170). Plaintiff testified that he took his putter and wedge,
expecting to hit the ball onto the green with the wedge (Tr. 7/14/15, p 170). Plaintiff proceeded to
hit the ball, went through the green and picked up his putter, then walked about ten to fifteen feet
toward his ball (Tr. 7/14/15, pp 171-172). Plaintiff testified that as he was doing so, he was
suddenly struck in the buttocks area by the golf cart (Tr. 7/14/15, p 172). Plaintiff did not see the
golf cart coming before he felt the impact (Tr. 7/14/15, p 215). Plaintiff fell to the ground, where
according to Plaintiff, the golf cart then ran over his leg (Tr. 7/14/15, p 173).

Defendant testified that he took his shot at the 17" hole and went back to the cart
(Tr. 7/14/15, p 301). After hitting his shot, he decided he would take the cart to the other side of
the green so that it would be in place when the players walked off the green (Tr. 7/15/16, p 302).
When he got behind the wheel of the golf cart, Plaintiff was to the right of and slightly behind him
(Tr. 7/14/15, p 273). Defendant testified that he looked ahead and around, and there was no one
ahead of him (Tr. 7/14/15, p 277). However, when Defendant put his foot on the accelerator,
Plaintiff stepped in front of the cart, which struck him (Tr. 7/14/15, p 279). Defendant believed

that Plaintiff stepped in front of the cart just as it started moving (Tr 7/14/15, p 306). Defendant
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testified that the cart did not run over Plaintiff, and he did not feel the cart go over Plaintiff’s leg
(Tr. 7/14/15, pp 171, 282).

Defendant testified that using golf carts to get to the holes was part of the game of golf
(Tr 7/14/15, p 309). The rules and etiquette of golf prescribe driving the cart on the fairway
(Tr. 7/14/15, p 316). Both parties testified regarding cart paths that run all over the golf course
(Tr. 7/14/15, pp 213-214, 278).

Procedural Facts

Prior to trial, Defendant brought a Motion to Settle Proposed Jury Instructions, asserting
that the applicable standard of care for coparticipants in a recreational activity was reckless
misconduct (Defendant’s Motion to Settle Proposed Jury Instructions, 5/4/15, pp 3, 7-12).
Defendant relied on the Michigan Supreme Court case of Ritchie-Gamester, supra, where the
Supreme Court adopted a reckless misconduct standard of care for coparticipants in recreational
activities (Id. at 7).

In response, Plaintiff asserted that negligence, and not reckless misconduct, was the
appropriate standard of care. (Plaintiff’s Response and Brief in Opposition to Defendant’s Motion
to Settle Proposed Jury Instructions, 5/8/15, p 7.) Plaintiff maintained that the recreational activity
doctrine of Ritchie-Gamester was not applicable when a motorized vehicle was involved in the
activity (Id., p 8). Plaintiff relied on two cases that involved off road vehicles [ORVs], not golf
carts. See Van Guilder v Collier, 248 Mich App 633; 650 NW2d 340 (2001) and Allred v
Broekhuis, 519 F Supp 2d 693 (WD Mich 2007).

After hearing oral argument, the trial court determined that the reckless misconduct

standard was the appropriate standard to be applied in this case:
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I do find that the issue of whether or not the game of golf and the
use of a golf cart in the game of golf entitles the defendant to the
reckless negligence standard. And the Court finds that it does fit
that standard in the sense that it is involved with the game of golf.

Off road vehicles, though not all of them, they all could be under the
motor vehicle statute, driven on roads and some of them are, as some
Jeeps are off road vehicles and are driven on the roads also. Golf
carts are not allowed on roads. They’re not — they’re not licensed,
they don’t have a license, they don’t — they don’t qualify under the
Motor Vehicle Code. So the Court will give the reckless negligence
standard with respect to negligence.
(Tr. 5/13/15, pp 14-15.) The trial court then clarified that the appropriate standard was reckless
misconduct (Tr. 5/13/15, p 15).
At trial, the jury was accordingly instructed that coparticipants in a sport or recreational
activity owe a duty to avoid reckless misconduct toward each other:
When people participate in a sport or recreational activity the law
presumes that the participants consent to the ordinary risks involved
with that activity. Co-participants in a recreational activity owe
each other a duty not to act with reckless misconduct.
Conduct within the scope of ordinary activity involved in the sport
or activity is not reckless. The recklessness standard requires that
the defendant’s actions demonstrate a willingness or purposeful
indifference to the injury of the co-participant.
(Tr. 7/16/15, pp 67-68.)
The jury found that Defendant did not engage in reckless misconduct (Tr. 7/16/15, pp 78-
79). Accordingly, a judgment of no cause for action was entered in favor of Defendant (Order for
Entry of Judgment of No Cause for Action, 8/3/15).
Plaintiff appealed as of right to the Michigan Court of Appeals, contending that the proper
standard for liability was negligence rather than reckless misconduct. Plaintiff relied as he had in

the trial court on the cases of Van Guilder, supra, and Allred, supra, arguing that negligence was

the appropriate standard for liability allegedly arising from vehicular injuries (Plaintiff’s COA
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Brief, pp 12-15). Plaintiff further argued that only those injuries arising from inherent risks of the
activity require a reckless misconduct standard of liability (Plaintiff’s COA Brief, p 15). Plaintiff
argued that any risk presented by motorized golf carts is not inherent to the game of golf, since the
game does not require the use of such carts (Plaintiff’s COA Brief, p 15).

Defendant argued that given the ubiquitous presence of golf carts as an accessory to the
game of golf, the risk of being struck by a golf cart during a game of golf was a risk inherent in
the game of golf (Defendant’s COA Brief, p 6). Defendant further argued that Van Guilder, supra,
did not apply to this case because a golf cart, when operated on a golf course, was not regulated
by statute but by rules of etiquette governing the game of golf. Defendant noted that ORVs are
extensively regulated by statutes formerly found in the Motor Vehicle Code and now found in the
Natural Resources and Environmental Protection Act (Defendant’s COA Brief, pp 7-8).

The Court of Appeals in a published opinion issued December 27, 2016, vacated the jury’s
verdict of no cause of action and reversed the trial court’s Order finding that reckless misconduct
was the applicable standard for liability in this case (Exhibit A, p 1). However, the appellate panel
rejected Plaintiff’s argument that “the applicable standard in this case is that of ordinary negligence
because a golf cart, like the off-road vehicles (‘ORVSs’) at issue in Van Guilder v Collier, 248 Mich
App 633; 650 NW2d 340 (2001), is a motor vehicle and, therefore, subject to the civil liability
provisions under the Motor Vehicle Code (‘MVC’), MCL 257.1 et seq.” (Exhibit A, pp 5-6). The
panel noted Van Guilder’s reasoning that multiple statutes, formerly appearing in the Motor
Vehicle Code and then reenacted in the Natural Resources and Environmental Protection Act,
apply to ORVs (Exhibit A, p 6). Noting that “whether the civil liability act of the MVC similarly
applies to carts driven on a golf course appears to be an issue of first impression in Michigan,” the

panel ultimately concluded that, assuming a golf cart was a motor vehicle for purposes of the
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MVC, “MCL 257.401(1) does not apply to the golf cart or parties at issue in the instant case.”
(Exhibit A, p 7). The panel noted that Plaintiff identified no violation of the MVC in this case,
and furthermore that Defendant was neither the owner of the golf cart nor an operator as defined
by statute (Exhibit A, p 7). The panel concluded that Plaintiff’s reliance on Van Guilder, supra,
was unavailing.

However, the panel concluded that “[i]n considering the specific facts of this case, we agree
that the risks posed by the golf cart were not risks inherent in the game of golf.” (Exhibit A, p 8)
(citation omitted). The panel concluded that this case was distinguishable “from the class of
recreational activities to which Ritchie-Gamester applies and, therefore, the trial court erred in
ruling that the reckless misconduct standard applies to plaintiff’s claims” (Exhibit A, p 8). After
considering dictionary definitions of “inherent” and “inherent risk,” as well as interpretation of
Michigan’s Ski Area Safety Act which refers to “dangers that inhere in that sport,” the Court noted
numerous cases holding that being struck by an errant golf ball is an inherent risk in the game of
golf (Exhibit A, pp 8-9). However, the panel went on to note, the use of golf carts is a relatively
recent development in the game of golf (Exhibit A, p 9). The panel noted the United States
Supreme Court’s holding in PGA Tour v Martin, 532 US 661; 121 S Ct 1879; 149 L Ed2d 904
(2001), that the use of a cart would not “fundamentally alter the nature” of the game of golf in the
context of an American with Disabilities Act claim (Exhibit A, p 10). The panel examined the
USGA Rules of Golf, which include no provision that forbids, penalizes, or requires the use of
carts (Exhibit A, p 10). These last two considerations, along with the fact that there was “no
evidence in the instant case that the golf course where the accident occurred required the use of
golf carts,” persuaded the panel that “risks related to golf carts are not inherent to the game of golf”

(Exhibit A, p 11).
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Accordingly, the panel concluded that the trial court erred in ruling that a reckless
misconduct standard of care applied in this case (Exhibit A, p 12). In the absence of any statutory
or common law rule imposing a higher standard, the panel found that the applicable standard for
liability in this case was negligence (Exhibit A, pp 12-13). Since the panel could not conclude
from the jury’s determination that Defendant did not commit reckless misconduct that it would
also have concluded he did not act negligently, it vacated the jury’s verdict and remanded for
further proceedings consistent with its opinion (Exhibit A, pp 13-14).

Defendant now seeks leave to appeal to this Honorable Court.

LAW AND ARGUMENT

Standard of Review

Two standards of review are applicable to this appeal. The first level of review asks
whether one of the grounds specified by court rule for the intervention of this Honorable Court is
present. Pursuant to MCR 7.305(B), an application for leave to appeal must show at least one of
several grounds set forth by that court rule. The following grounds warrant this Court’s
intervention in the instant case:

1) the issue involves a legal principle of major significance to
the state’s jurisprudence;

(5) in an appeal of a decision of the Court of Appeals,

@) the decision is clearly erroneous and will cause
material injustice, or

(b) the decision conflicts with a Supreme Court decision
or another decision of the Court of Appeals;

MCR 7.305(B)(1), (5). In the case at bar, the Court of Appeals declined to apply the recreational

activity rule of Ritchie-Gamester, supra, to an injury resulting from the use of a golf cart during a
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game of golf. This published decision is jurisprudentially significant and important because it
defines the scope of this Court’s decision in Richie-Gamester, supra, that “coparticipants in
recreational activities owe each other a duty not to act recklessly.” Id. at 75. The decision of the
Court of Appeals is both clearly erroneous and in conflict with a Supreme Court decision, because
it failed to follow a Supreme Court decision, Ritchie-Gamester, supra, that should have controlled
this case. The panel’s failure to follow Ritchie-Gamester, supra, will result in manifest injustice
to Defendant, as Defendant will now be required to defend against a claim of negligence when the
appropriate legal standard for liability under these circumstances is reckless misconduct, and
where the jury has already concluded that Defendant did not engage in reckless misconduct.

The second standard of review is that applicable to the specific question being reviewed.
The appropriate legal standard for liability of a coparticipant in the game of golf presents a question
of law that is reviewed de novo. Minority Earth Movers, Inc. v Walter Toebe Const. Co., 251 Mich
App 87, 91; 649 NW2d 397 (2002).

THE COURT OF APPEALS ERRED BY DETERMINING THAT AN

INJURY RESULTING FROM THE OPERATION OF A GOLF CART ON

A GOLF COURSE DURING A GAME OF GOLF WAS NOT GOVERNED

BY THE RECREATIONAL ACTIVITY RULE, WHICH PRESCRIBES A

“RECKLESS MISCONDUCT” STANDARD FOR LIABILTY ARISING

FROM RECREATIONAL ACTIVITIES.

This case should have been controlled by this Court’s decision in Ritchie-Gamester v City
of Berkley, 461 Mich 73; 597 NW2d 517 (1999). There, the Plaintiff was injured at a skating rink
during open skate when another skater, skating backward, collided with her. Id. at 75. The Court
in Ritchie-Gamester asked whether the standard for liability under these circumstances was mere
negligence, or recklessness. Id. at 76. After analyzing prior Michigan law and the law of other

states, the Court in Ritchie-Gamester, supra, then joined the majority of jurisdictions and adopted

“reckless misconduct as the minimum standard of care for coparticipants in recreational activities.”

WV +72:20:0T 2102/L/2 OSIN Ad Q31303



Ritchie Gamester, supra, at 89. The holding of the Court is this: “coparticipants in recreational
activities owe each other a duty not to act recklessly.” Id. at 75. In explaining its rationale, the
Court explained that “[n]o matter what terms are used, the basic premise is the same: When people
engage in a recreational activity, they have voluntarily subjected themselves to certain risks
inherent in that activity. When one of those risks results in injury, the participant has no ground
for complaint.” 1d. at 86-87. The question of what constitutes an inherent risk is now before the
Court.

1. Dictionary Definition of “Inherent Risk™

As the appellate panel noted, this Court in Ritchie-Gamester, supra, “did not articulate a
specific test for determining whether an injury arose from an inherent risk of an activity . . .” .
(Exhibit A, p 5). Therefore, the panel looked to the following definition, found in Black’s Law
Dictionary, of “inherent risk’:

1. Arrisk that is necessarily entailed in a given activity and involves
dealing with a situation that carries a probability of loss unless

action is taken to control or correct it. 2. A fairly common risk that
people normally bear whenever they decide to engage in a certain

Black's Law Dictionary (10th ed. 2014) (Risk) (emphasis added). Without giving any reason for
doing so, and without expressly stating that it was doing so, the panel appeared to adopt a definition
much more like the first definition above than like the second. Essentially, the panel reasoned,
because golf can be played without a golf cart, the hazards posed by a golf cart are not inherent to
the game of golf. Thus the panel seemed to be asking whether the risk of golf cart injury was
“necessarily entailed” in the game of golf. But, when one examines the Ritchie-Gamester decision
in whole, the second definition — a fairly common risk that people normally bear whenever they

decide to engage in a certain activity — appears much more appropriate.
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2. The Underpinnings for the Ritchie-Gamester Decision

When examining the law of other jurisdictions, the Court in Ritchie-Gamester, supra,
quoted from the seminal New York case of Turcotte v Fell, 68 NY 2d 432, 439; 502 NE2d 964
(1986), emphasizing knowledge of the risk and foreseeability as the factors that give rise to a
presumed consent on the part of participants:

As a general rule, participants properly may be held to have
consented, by their participation, to those injury-causing events

which are known, apparent or reasonably foreseeable consequences
of the participation.

461 Mich at 84 (emphasis added). Later, the Court referred to Justice Cardozo’s opinion in
Murphy v Steeplechase Amusement Co, 250 NY 479; 166 NE 173 (1929), involving a young man
injured on an amusement park ride. Justice Cardozo reasoned that “[o]ne who takes part in such
a sport accepts the dangers that inhere in it so far as they are obvious or necessary .. .”. Id. at 482.
Applying this reasoning to the case before it, the Court again invoked the principle of
foreseeability:

Justice Cardozo's observations apply just as well to the conduct of

coparticipants in a recreational activity as they do to the conduct of

a person enjoying an amusement park ride. Indeed, while most of

the cited cases have addressed “contact” sports or team sports,

Justice Cardozo's comments help illustrate that the same general

analysis applies to noncontact and individual recreational activities.
In all these activities, there are foreseeable, built-in risks of harm.

461 Mich at 87-88 (emphasis added).
In responding to the concurring opinion, the Court in Ritchie-Gamester once again
articulated a rationale of foreseeability as the basis for the recreational activity rule:
[W]e suspect that reasonable participants recognize that skill levels
and play styles vary, and that an occasional injury is a foreseeable

and natural part of being involved in recreational activities, however
the “informal and formal rules” are structured and enforced.

10
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461 Mich at 94 (emphasis added). Finally, the Court in adopting a standard of recklessness for
liability for injuries arising from recreational activities made clear that “common-sense
understanding” and “participant expectations” are key to this rule:

[W]e believe that the line of liability for recreational activities
should be drawn at recklessness. Recklessness is a term with a
recognized legal meaning and, more importantly, is a term
susceptible of a common-sense understanding and application by
judges, attorneys, and jurors alike in the myriad recreational
activities that might become the backdrop of litigation. Just as
important, our standard more nearly comports with the common-
sense understanding that participants in these activities bring to
them. While the concurrence may disagree whether we have
accurately assessed participant expectations, we think that our
standard has the significant value of providing an explicit, easy to
apply rule of jurisprudence.

461 Mich at 94-95 (emphasis added). A rule that is derived from participant expectations and
common sense understanding is one that has foreseeability as its guiding principle. Defendant
submits that when determining whether the recreational activity rule applied in this case, the Court
of Appeals applied an unduly narrow definition of risks inherent in an activity. Even while
recognizing that golf carts are a ubiquitous presence on the golf course, and even while allowing
that this fact “may lead to the conclusion that accidents involving golf carts are foreseeable,” the
panel in this case then reasoned that “a foreseeable aspect of the game is not necessarily an inherent
aspect” (Exhibit A, p 11, n 9). Defendant submits that this Court’s repeated references in Ritchie-
Gamester to foreseeability as a rationale for its recreational activity rule indicates to the contrary
that foreseeability is key in determining what risks inhere in an activity.

3. The Michigan Ski Area Safety Act

The meaning of risks inherent in an activity has been explored in the context of the Ski

Area Safety Act, MCL 408.321 et seq. The SASA includes the following provision:

11
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(2) Each person who participates in the sport of skiing accepts the
dangers that inhere in that sport insofar as the dangers are obvious
and necessary. Those dangers include, but are not limited to, injuries
which can result from variations in terrain; surface or subsurface
snow or ice conditions; bare spots; rocks, trees, and other forms of
natural growth or debris; collisions with ski lift towers and their
components, with other skiers, or with properly marked or plainly
visible snow-making or snow-grooming equipment.

MCL 408.342 (emphasis added). This provision unambiguously establishes that conditions such
as snow-making and snow-grooming equipment are dangers that “inhere in the sport” of skiing.
The panel in the instant case appeared to conclude that because golf carts are not a
traditional aspect of the game of golf, the risk posed by them is not inherent to the game of golf.
The panel specifically noted that golf carts did not become commonplace until relatively recently,
and that they were not produced until the 1940s (Exhibit A, p 9, n 7). The panel further noted that
the first recorded rules of golf were published in 1744 (1d.). Skiing, like golf, has a lengthy history,

dating into the archaeological record. See https://en.wikipedia.org/wiki/History of skiing

(accessed January 24, 2017). Yet snow-making was first used at a ski resort in 1952, and did not
become commonplace at ski resorts until the 1970s. See

https://en.wikipedia.org/wiki/Snowmaking (accessed January 24, 2017). Just as it is possible to

play golf without a golf cart, it is also possible to ski without snow-making equipment.
Nevertheless, the Legislature has made the judgment that snow-making or snow-grooming
equipment is a danger that inheres in the sport of skiing. MCL 408.342(2). See also Anderson v
Pine Knob Ski Resort, Inc., 469 Mich 20; 664 NW2d 756 (2003) (hazard posed by timing shack
inhered in the sport of skiing); Barrett v Mt. Brighton, Inc., 474 Mich 1087; 712 NW2d 154 (2006)

(snowboard rail is an obvious and necessary hazard that inheres in the sport of skiing).

12
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The Legislature when enacting the SASA clearly envisioned a meaning of “inherent” that
looks to the modern day practices of ski resorts. Thus, the equipment for a technology only
recently incorporated into commercial ski facilities is legislatively deemed to “inhere” in the sport
of skiing. Similarly, it is undeniable that in modern day golf, golf carts are an essential and inherent
aspect of the game. As the Supreme Court quoted in PGA Tour, Inc. v Martin, 532 US 661;
121 S Ct 1879; 149 L Ed2d 904 (2001), “Today [golf carts] are everywhere. And they are
encouraged. For one thing, they often speed up play, and for another, they are great revenue
producers.” Id. at 685, quoting Olinger v United States Golf Assn, 205 F3d 1001, 1003 (7" Cir
2000). Golf carts are undeniably an inevitable part of the game of golf today. Pursuant to the
judgment of the Legislature in defining those risks that inhere in skiing, a risk that is universally
part of the modern sport is one that is inherent in that sport.

4. Law from Other Jurisdictions

The panel in this case looked to the case of Forman v Kreps, 2016 Ohio 1604; 50 NE3d 1
(Ohio App 2016), in which the Ohio Court of Appeals held that the use of a golf cart was not an
inherent part of the game of golf, and therefore an assumption of the risk instruction was not
warranted in a case in which a golfer sustained injuries when struck by a cart. Id. at § 31. The
panel noted that it was unable to find any cases holding the driver of an injury-causing golf cart to
a standard of reckless misconduct (Exhibit A, p 13, n 12). Defendant respectfully submits that
while the terminology used may vary, the law of other jurisdictions offers substantial support for
the trial court’s conclusion that golf cart injuries fall within the recreational activity rule and are
only actionable upon a showing of reckless misconduct. In Wooten v Caesars Riverboat Casino,
LLC, 63 NE3d 1069 (Ind App 2016), for example, the plaintiff was injured when his golf cart was

struck by another golf cart, and sued the driver of the cart which struck the cart in which he was

13
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riding. Id. at 1072. The Court of Appeals looked to the Indiana Supreme Court’s decision in
Pfenning v Lineman, 947 NE2d 392 (2011), where the Court adopted the following standard for
liability for sport injuries:

We hold that, in negligence claims against a participant in sports

activity, if the conduct of such participant is within the range of

ordinary behavior of participants in the sport, the conduct is
reasonable and does not constitute a breach of duty.

Id. at 404. In determining when a participant’s conduct falls outside the ordinary behavior of
participants of a sport, the Indiana Supreme Court went on to articulate a standard of recklessness:

In any sporting activity, however, a participant's particular conduct
may exceed the ambit of such reasonableness as a matter of law if
the participant either intentionally caused injury or engaged in
reckless conduct. Such intentional or reckless conduct may be found
to be a breach of duty.

Id. The Court in Wooten, supra, observed that “the golf cart has become part and parcel of the
modern game of golf, with an unremitting presence on the fairway.” 63 NE3d at 1076. Noting
that the evidence failed to establish either recklessness or intent on the part of the golf cart driver,
the Court concluded that summary disposition in his favor was required. 1d. at 1076, 1077. The
Court reasoned that the imperfect or inexact operation of a golf cart did not render conduct

unreasonable “in the absence of intent or recklessness”:

The inclusion of golf carts in the sport is “commonly understood”
and while an inexact operation of a cart may somewhat “increase the
normal risks attendant to the activities of ordinary life outside the
sports arena, it does not render unreasonable the ordinary conduct”
within the golf game, in the absence of intent or recklessness.

Id. at 1077. In Indiana, therefore ordinary conduct — such as the inexact operation of a golf cart -
- is not actionable in the absence of recklessness or intent.
While using the terminology of assumed risk, the law of New York reaches a similar

conclusion. In Valverde v Great Expectations, LLC, 131 AD2d 425; 15 NYS 2d 329 (2015), the
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Plaintiff, a golf cart passenger, sought damages for injuries sustained when she was thrown from
the golf cart while it was being operated at a speed of 20 to 30 miles per hour. Id. at 330. The
Court found that the cart driver “established his entitlement to summary judgment based on the
doctrine of assumption of the risk.” Id. Essential to this conclusion was the reasoning that “golfers

... must be held to a common appreciation of the fact that there is a risk of injury from improperly

used carts on a fairway which is inherent in and aris[es] out of the nature of the sport generally and

flow[s] from participation in it.” Id. at 331, quoting Brust v Town of Caroga, 287 AD 923, 925;

731 NYS2d 542 (2001).

These cases illustrate this Court’s observation that “[t]here are myriad ways to describe the
legal effect of voluntarily participating in a recreational activity.” Ritchie-Gamester, 461 Mich at
86. But whether a golf cart is denominated as an “ordinary” risk of the game, Wooten, supra, or
an inherent risk, Valverde, supra, these cases are wholly consistent with the proposition that a risk
that is known, apparent, or reasonably foreseeable, Turcotte, supra, does not give rise to tort
liability.

5. The Panel’s Faulty Rationale in the Instant Case

In holding that the risk of injury from a golf cart was not inherent to the game of golf, the
Court of Appeals found three factors persuasive: *“(1) the United States Supreme Court’s
observations in [PGA Tour, Inc. v] Martin, [532 US 661; 121 S Ct. 1879; 149 L Ed 2d 904 (2001)],
(2) the fact that golf carts are not referenced as an inherent component of golf in the current USGA
Rules of Golf, and (3) the fact that there is no evidence in the instant case that the golf course
where the accident occurred required the use of golf carts” (Exhibit A, p 11).

Defendant respectfully submits that none of these factors compel, or even support, the

conclusion reached by the appellate panel in this case. In Martin, supra, the Supreme Court
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considered, inter alia, whether a disabled contestant in golf tournaments could use a golf cart
despite rules requiring all other contestants to walk. Id. at 664-665. In order to determine whether
prohibiting this contestant to use a golf cart would constitute discrimination under the Americans
with Disabilities Act, 42 USC 12101, et seq., the Court had to determine whether use of such an
accommodation would “fundamentally alter the nature” of the game of golf. Id. at 682. In
concluding that it would not, the Court noted the evolution of the game to include motorized
transportation:

Over the years, there have been many changes in the players'

equipment, in golf course design, in the Rules of Golf, and in the

method of transporting clubs from hole to hole. Originally, so few

clubs were used that each player could carry them without a bag.

Then came golf bags, caddies, carts that were pulled by hand, and

eventually motorized carts that carried players as well as clubs.

“Golf carts started appearing with increasing regularity on American

golf courses in the 1950's. Today they are everywhere. And they are

encouraged. For one thing, they often speed up play, and for another,
they are great revenue producers.”

Martin, 532 US 661, 684-85, quoting Olinger, supra, 205 F3d at 1003 (footnotes omitted). The
Court’s observation that walking is not an essential attribute of the game of golf, 532 US at 685,
does not compel the conclusion that the use of golf carts is not an inherent aspect of the modern
day game of golf. Indeed, the petitioner in Martin, PGA Tour, Inc., distinguished “the game of
golf as it is generally played” from golf at the highest levels of competition. Id. at 686. The game
as it is generally played has as a commonplace, and as the panel in this case acknowledged,
ubiquitous feature, the use of motorized golf carts for the transport of clubs and players (Exhibit A,
p 11, n 11). Given the ubiquitous nature of this accessory, injury from a golf cart is clearly a
“known, apparent or reasonably foreseeable” consequence of participation in the game of golf.

Turcotte, supra, 68 NY 2d at 439 (quoted in Ritchie-Gamester, supra, 461 Mich at 84). It is
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therefore an inherent risk, the occurrence of which would only give rise to liability if it resulted
from reckless misconduct.

The panel also relied on the fact that “golf carts are not referenced as an inherent component
of golf in the current USGA Rules of Golf” to conclude that the risk of injury from a golf cart is
not an inherent risk of the game of golf. To the contrary, however, these rules reflect that golf
carts are an entirely usual aspect of the game of golf which gives rise to a known, apparent and
reasonably foreseeable risk of injury. For example, the rules provide for the appropriate
positioning of golf carts during play:

When playing on or near the putting green, [players] should leave

their bags or carts in such a position as will enable quick movement

off the green and towards the next tee.
(Portions of USGA Rules of Play, p 28; Exhibit B) (accessed February 6, 2017 at
www.usga.org/content/dam/usga/pdf/2015/2016%20Rules/2016-rulesofgolf-USGAfinal.pdf).
The rules also provide that “[I]Jocal notices regulating the movement of golf carts should be strictly
observed” (Exhibit B, p 29). The Rules of Golf also denote golf carts as equipment of the game:

If a shared golf cart is being moved by one of the players sharing it

(or his partner or either of their caddies), the cart and everything in

it are deemed to be that player’s equipment. Otherwise, the cart and

everything in it are deemed to be the equipment of the player sharing

the cart whose ball (or whose partner’s ball) is involved.
(Exhibit B, p 33.). As the United States Supreme Court noted in Martin, supra, “[t]here is nothing
in the Rules of Golf that either forbids the use of carts or penalizes a player for using a cart.” 1d.
at 685. By including reference to the proper placement of carts and other aspects of cart use, the
Rules of Golf recognize that motorized golf carts are simply a part of the game, as played at the

ordinary level. Thus, if anything, they support the conclusion that the risk of injury from a golf

cart is an inherent risk in the game of golf as it is played today.
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Finally, the panel in this case relied on the fact that no evidence indicated that the use of
carts was required on the Farmington Hills Golf Club course, to conclude that the risks related to
golf carts are not inherent in the game of golf (Exhibit A, p 11). Defendant suggests that the panel
should have reached the opposite conclusion where the evidence showed that Defendant always
used a golf cart when golfing (Tr. 7/14/15, p 295). In other words, Plaintiff could not have engaged
in a game of golf with the Defendant which did not involve a golf cart. This fact only attests to
the ubiquity of golf carts in the game of golf, supporting the conclusion that the risk of being struck
with a golf cart is known, apparent, and reasonably foreseeable, and therefore inherent in the game
of golf.

6. Conclusion

In this case, Plaintiff was injured when he was struck by a golf cart while on the golf course
during a game of golf. The golf cart was present as an accessory used to facilitate the game of
golf. Any time that Defendant played golf, a golf cart would be in use, since he testified that he
always used a cart when golfing (Tr. 7/14/15, p 295). There can be no dispute that golf carts are a
normal, anticipated and as the panel in the instant case acknowledged, ubiquitous feature of the
modern day game of golf. They are “part and parcel of the modern golf game.” Wooten, supra,
63 NE3d at 1076. Indeed, the golf course is laced with paths for the golf carts that run all over the
golf course (Tr. 7/14/15, pp 213-214, 278). The rules of etiquette for golf, predictably, encompass
conduct with golf carts, prescribing driving them on the fairway (Tr. 7/14/15, p 316), and the
USGA Rules of Golf also prescribe proper golf cart etiquette, while denominating golf carts as
equipment of the game (Exhibit B, pp 28, 33). Clearly, while Plaintiff did not expect to be struck
by a golf cart during a game of golf, given the ubiquitous presence of golf carts as an accessory to

the game, it was a foreseeable risk and a risk that was inherent in the game of golf. In summary,
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the testimony in this case (that Defendant never golfs without a golf cart, that the golf course is
interlaced with golf cart trails, and that one’s conduct with a golf cart is governed by the rules of
etiquette attending the game of golf), and the law of this and other jurisdictions, indicate that the
use of golf carts is inherent to the game of golf, and that the risk of injury from a golf cart is also
inherent to the game of golf.
RELIEF REQUESTED
WHEREFORE Defendant-Appellant respectfully requests that this Honorable Court grant
leave to appeal, or in the alternative, peremptorily reverse the decision of the Court of Appeals and
reinstate the verdict of the jury in this case.
SECREST WARDLE
BY: /s/Sidney A. Klingler
SIDNEY A. KLINGLER (P 40862)
Attorney for Defendant-Appellant
2600 Troy Center Drive, P.O. Box 5025
Troy, Ml 48007-5025

(248) 851-9500 / FAX: (248) 251-1829
sklingler@secrestwardle.com

Dated: February 7, 2017
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